
 

 

 

CONTRA COSTA SUPERIOR COURT 

MARTINEZ, CALIFORNIA 

DEPARTMENT: 07 

HEARING DATE:  

INSTRUCTIONS FOR CONTESTING TENTATIVE RULINGS IN DEPT. 

07 

The tentative ruling will become the Court’s ruling unless by 4:00 p.m. of 

the Court day preceding the hearing, notice is given of an intent to argue the 

matter as set forth herein. Counsel or self-represented parties must email 

Department 07 to request argument and must specify, in detail, what 

provision(s) of the tentative ruling they intend to argue and why. Counsel or 

self-represented parties requesting argument must advise all other affected 

counsel and self-represented parties by no later than 4:00 p.m. of his or her 

decision to appear to argue and of the precise issues to be argued. Failure to 

timely advise the Court and counsel or self-represented parties will preclude 

any party from arguing the matter. (Pursuant to Local Rule 3.43(2).) 

Department 07’s email address is: dept07@contracosta.courts.ca.gov  

ALL APPEARANCES TO ARGUE WILL BE BY ZOOM (WITH VIDEO 

AND AUDIO CAPABILITY) PROVIDED TIMELY EMAIL 

NOTIFICATION IS RECEIVED BY THE DEPARTMENT AS PER THE 

ABOVE. THE CLERK OF DEPARTMENT 07 WILL NOTIFY YOU OF 

THE TIME OF YOUR ZOOM HEARING. 

The Court has no ability to effectively conduct hybrid hearings where some 

appear by zoom, while others appear in person. CourtCall is not an option 

for law and motion matters due to voice quality issues. 

The following link is to be utilized for your Zoom hearing:  

https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40

S09KVXp5UT09 

 

Meeting ID: 161 391 3309                                    Passcode: 478010 

mailto:dept07@contracosta.courts.ca.gov
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09
https://www.zoomgov.com/j/1613913309?pwd=b3BNdHpMQ0NkY294Mk40S09KVXp5UT09


 

 

 

 

If the parties so stipulate the appearance can be in person (at a time 

provided by the Clerk of Dept. 07) provided that the stipulation is given to 

the Clerk of Department 07 by 4:00 p.m.  

 

 
 

 

    

1. 9:00 AM CASE 

NUMBER: 

 MSC15-01622 

CASE NAME:  MCMAHON VS HENDRICKS 

 MOTION  TO SET ASIDE DEFAULT JUDGMENT FILED BY 

FRANCINE MCMAHON - THIS HEARING WAS CONTINUED FROM 

5/27/22. 

*TENTATIVE RULING:* 

 

East County Hot Shots (“Plaintiff”) filed its verified complaint on August 29, 

2016. Francine McMahon (“Defendant”) filed an answer thereto on October 5, 

2016.  

Trial was called to commence on November 17, 2021. Although counsel for 

Defendant appeared for trial, Defendant did not appear. Plaintiff waived a jury 

and requested to proceed with a bench trial. Counsel for Plaintiff stated she 

would be able to proceed if there was no jury trial. After the Court ruled on 

motions in limine, counsel for Defendant made an opening statement. Thereafter, 

the evidentiary phase of the trial commenced.  

Plaintiff called Defendant as its first witness. The Court acknowledged that 

Defendant was not present. Defendant requested that Plaintiff’s answer be 

stricken and default entered for failure to appear. After hearing objections to 

such request, the Court granted Plaintiff’s request and struck Defendant’s answer 

and found Defendant in default.  

On February 25, 2022, Plaintiff filed a brief in support of damages calculation 

seeking $2,685,666.07 in damages, inclusive of $2,000,000 in punitive damages 

and $27,498.74 costs of suit. On March 3, 2022, the Court entered the order for 

entry of judgment and final judgment against defendant Francine McMahon and 

damages awarded to plaintiff awarding Plaintiff $2,685,666.07. On April 11, 



 

 

 

2022, the Court issued an amended/corrected order for entry of final judgment 

reducing the punitive damages to $1,000,000. Defendant filed a motion to set 

aside default judgment, which was scheduled for hearing on April 29, 2022.  

The Court issued a tentative ruling requesting additional briefing addressing the 

propriety of the entry of default, based on defendant’s failure to appear at trial. 

(Wilson v. Goldman (1969) 274 Cal.App.2d 573.) The request was aimed at the 

entry of default, not the entry of the default judgment – which was the issue 

previously briefed by both parties.  

Plaintiff contends that Wilson is not controlling “due to the California 

Legislature expanding the law pertaining to default.” (Supp. at 4:5-9.) Plaintiff 

notes that since Wilson was decided in 1969, Code of Civil Procedure section 

2023 et seq. was enacted which specifically “allows an answer to be stricken and 

default entered as a sanction for a defendant’s extreme abuse of the discovery 

process,” citing Greenup v. Rodman (1986) 42 Cal.3d 822, 864. (Id. at 4:9-12.)  

However, “that provision has no application to the situation where defendant 

simply fails to appear at trial.” (Heidary v. Yadollahi, 99 Cal.App.4th 857, 864.) 

Instead, when the defendant fails to appear at trial, “the court’s only options 

when they did not appear were to proceed with the trial in their absence, or to 

continue the trial.” (Ibid.) Thus, the failure of the defendant to appear at trial 

cannot be considered a violation of the discovery rules, and therefore is not 

sanctionable as such. Even if, however, the Court were able to enter a default and 

frame it as a discovery sanction for defendant’s failure to appear, this would not 

assist Plaintiff in keeping the default judgment entered in this matter. “[A] 

default judgment entered as a discovery sanction is governed by the general rule 

that such a judgment cannot exceed the relief demanded in the complaint…” 

(Greenup v. Rodman (1986) 42 Cal.3d 822, 830.) The operative complaint in this 

matter cannot support the default judgment noted above.  

Although Plaintiff initially argues that the rule set forth in Wilson no longer 

applies, the later decided case of Heidary, also cited by Plaintiff, shows that the 

rule that the answer cannot be stricken and default entered based on a 

defendant’s failure to appear at trial still holds. The Heidary court explained the 

procedure:  

Where the defendant who has answered fails to appear for trial ‘the 

plaintiff’s sole remedy is to move the court to proceed with the trial 

and introduce whatever testimony there may be to sustain the 

plaintiff’s cause of action.’ In such a case a plaintiff is entitled to 

proceed under the provisions of Code of Civil Procedure, section 



 

 

 

597, subdivision 1, and he may do so in the absence of the 

defendant provided the defendant has been given at least five days 

notice of the trial. Section 594 does not authorize the entry of the 

default in the event the defendant fails to appear, and a hearing held 

pursuant to that section under such circumstances is uncontested as 

distinguished from a default hearing. (Heidary 99 Cal.App.4th at 

863 internal quotations omitted.)  

The court sums up by holding that where “a defendant has filed an answer, 

neither the clerk nor the court has the power to enter a default based upon the 

defendant’s failure to appear at trial, and a default entered after the answer has 

been filed is void.” (Ibid. numerous citations omitted.)  

Defendant’s supplemental briefing, titled Defendant Francine McMahon’s 

Supplemental Briefing in Support of Motion to Set Aside Default Judgment 

(emphasis added), again addressed the propriety of the default judgment. The 

issue the Court asked be addressed was regarding the propriety of the initial 

default being entered, not the default judgment.  

Based on the above, the Court finds that the entry of default was improper and is 

void. (Wilson, supra, 274 Cal.App.2d 573; Heidary, supra, 99 Cal.App.4th at 

864.) As such, the Court vacates the default entered on November 17, 2021. 

The Parties are ordered to appear, by Zoom, to discuss setting a new trial date 

and related matters. Plaintiff’s request for sanctions will be addressed at a later 

date.  

Defendant’s request for judicial notice is denied. The Court does not need to take 

judicial notice of published case law and its own files. 

 

 
 

 

 

    

2. 9:00 AM CASE 

NUMBER: 

 MSC18-00416 

CASE NAME:  CYRUS G VS YMCA OF THE EAST BAY 

 MOTION  FOR TERMINATING SANCTIONS FILED BY YMCA 

*TENTATIVE RULING:* 

 

The motion is denied, Plaintiff has complied and/or substantially complied with 



 

 

 

the Orders of this court. Any further discovery is to be pursued through the 

facilitators program. 

 
 

  

 

    

3. 9:00 AM CASE 

NUMBER: 

 MSC18-01432 

CASE NAME:  WALLS VS SONIC AUTOMOTIVE 

 *HEARING ON MOTION IN RE:  VACATE DISMISSAL 

*TENTATIVE RULING:* 

 

The motion is granted, the dismissal is set aside. Plaintiffs are to pay the 

attorney’s fees as requested, by 8/31/22.  The case is reassigned to D-18, Judge 

Danielle Douglas, for all purposes, effective immediately. A CMC in D-18 is set 

for 10/6/22 at 8:30 a.m. 

 
 

  

 

    

4. 9:00 AM CASE 

NUMBER: 

 MSC18-01760 

CASE NAME:  GARRETT VS PONTES 

 *HEARING ON MOTION IN RE:  5/25/22 MOTION FOR JUDGMENT 

ON THE PLEADINGS TO COA FOR ABUSE OF PROCESS IN HIS 5TH 

AMENDED COMPLAINT - THIS HEARING WAS CONTINUED FROM 

7/29/22 PER THE TR 

*TENTATIVE RULING:* 

 

Before the Court is Defendant James C. Venhaus and Defendant Colene Venhaus 

(collectively, “Defendants” or “Venhaus”)’s motion for judgment on the 

pleadings (“Motion” or “MJOP”). The MJOP relates to Plaintiff Matthew 

Horner, in the Capacity of Trustee of the Carl J. Garrett and M. Ann Garrett 

Family Trust as Successor in Interest for Former Carl Garrett (“Plaintiff” or 

“Horner”)’s Fifth Amended Complaint (“5thAC”). The 5thAC alleges five 

causes of action for (1) elder abuse; (2) negligent breach of fiduciary duty; (3) 

fraud; (4) breach of contract; and (5) abuse of process.  



 

 

 

Defendants’ Motion is directed towards the fifth cause of action for abuse of 

process.  

For the following reasons, the MJOP is granted, without leave to amend. If 

Plaintiff believes he can allege facts sufficient to state a cause of action for abuse 

of process, he should be prepared to identify those facts by emailing a redlined 

version of it by 4 p.m. today. 

Legal Standard 

The standard for granting a motion for judgment on the pleadings is essentially 

the same as that applicable to a general demurrer. (Burnett v. Chimney Sweep 

(2004) 123 Cal.App.4th 1057, 1064.) As a consequence, it may be granted if, 

from the pleadings, together with matters that may be judicially noticed, it 

appears that a party is entitled to judgment as a matter of law. (Code Civ. Proc. 

§ 438 (d); Saltarelli & Steponovich v. Douglas (1995) 40 Cal.App.4th 1, 5; Weil 

& Brown, Civ. Pro. Before Trial (The Rutter Group 2010) p. 7:292.) As such, a 

motion for judgment on the pleadings involves the same type of procedures that 

apply to a general demurrer. (Richardson-Tunnell v. School Ins. Program for 

Employees (2007) 157 Cal.App.4th 1056, 1061; Burnett v. Chimney Sweep 

(2004) 123 Cal.App.4th 1057, 1064.) In considering a motion for judgment on 

the pleadings, courts consider whether the factual allegations, assumed true, are 

sufficient to constitute a cause of action. (Fire Ins. Exchange v. Sup. Ct. (2004) 

116 Cal.App.4th 446, 452-453.) Also, like a demurrer, a motion for judgment on 

the pleadings does not lie as to only part of a cause of action. (Fire Ins. Exch. v. 

Sup. Ct. (2004) 116 Cal.App.4th 446, 452; Weil & Brown, Cal. Practice Guide: 

Civ. Pro. Before Trial (The Rutter Group 2008) p. 7:295.) 

Factual and Procedural Background 

Decedent Carl Garrett (“Garrett”) decided to sell his home at 4661 Spinnaker 

Way, in Discovery Bay in February 2017. (5thAC at ¶ 9.) To that end, Garrett 

met with Defendant Richard Pontes and Marian Pontes, doing business as Realty 

World Delta Country on or around February 20, 2017. (Id. at ¶ 10.) Garrett 

executed a Residential Listing Agreement with Realty World Delta Country on 

February 20, 2017. (Id. at Ex. 3.) Pursuant to the Listing Agreement, Defendant 

Realty World Delta Country would list 4661 Spinnaker Way for a listing price of 

$675,000.00. (Id.) 

The SAC alleges that “Defendants presented several offers to [Garrett]” but that 

“Defendant Brokers advised [Garrett] to reject said offers by reason of the fact 



 

 

 

said offers were contingent upon the sale and close of escrow for the potential 

buyers’ homes, notwithstanding that both the buyers were imminently qualified.” 

(5thAC at ¶ 11.) 

On March 31, 2017, Defendant Brokers presented Garrett with an offer for 

$650,000 from Buyers James and Colene Venhaus. (5thAC at ¶¶ 12, 13.) 

Defendant Realty World Delta Country also represented Defendants James and 

Colene Venhaus. (Id. at ¶ 12.)  

Garrett accepted the Venhaus’ offer. (5thAC at ¶ 13.) The offer provided that the 

Venhauses would move in immediately and began paying $2,000 per month until 

the close of escrow. (Id.) Defendants further represented that the deal was backed 

by a $650,000 Promissory Note held by the Venhauses. (Id. at ¶ 15.) 

The deal was beset by delays. The scheduled close of escrow, originally set for 

June 15, 2017 slipped to October 2017. (5thAC at ¶ 16.) It was then extended to 

December 2017. (Id. at ¶ 22.) It was then extended to April 2018 with a proposed 

rental payment increase to $3,500 per month. (Id. at ¶ 23.) However, a revised 

version of this Addendum, executed by Garrett, provided for monthly payments 

of only $2,000. (Id. at ¶ 24.) The Venhauses stopped making this $2,000 per 

month payment in July 2018. (Id. ¶ 29.)  

The complaint was originally filed on September 10, 2018 by Garrett, suing in 

his own name. Garrett identified himself of the owner of the subject property. 

Garrett originally sued only the Pontes Defendants; he did not sue the 

Venhauses. Thereafter he purported to substitute in Mr. Venhaus as a Doe 

defendant. The Pontes Defendants cross-complained against the Venhaus parties, 

and the Venhauses in turn cross-complained back against the Pontes Defendants. 

In April 2019, however, both of those cross-complaints were voluntarily 

dismissed by the respective cross-complainants, leaving only the original 

complaint by Garrett against the Pontes Defendants (and Mr. Venhaus as a Doe). 

Garrett passed away in January 2020. About two months later, three motions 

were filed: (1) a motion by James Horner, as trustee of Garrett’s family trust, to 

substitute himself for the now-deceased Garrett as plaintiff in the action; (2) a 

motion for leave to file the SAC (the “first amended complaint” apparently being 

the Doe amendment to the original complaint adding Mr. Venhaus); and (3) 

Plaintiff Horner’s motion for trial preference under Code of Civil Procedure 



 

 

 

§ 36. 

The Court granted the motion to substitute Matthew Horner as Plaintiff for 

deceased Plaintiff Carl Garrett as well as the motion for leave to file the Second 

Amended Complaint, subject to several reservations. The Court denied the 

motion for preferential trial setting. There was some delay between the hearings 

on these motions and when the orders were actually filed with the Court. In the 

interim, it appears that Defendants attempted to file answers to the SAC. Once 

the SAC was actually on file, however, Defendants elected to file demurrers.  

Several demurrers followed until the operative 5thAC was filed on September 

21, 2021. The Pontes Defendants answered on October 22, 2021 and the 

Venhaus Defendants answered on January 5, 2022. Plaintiff filed an MSJ on 

February 15, 2022, which was denied by the Court. The Venhaus filed the instant 

MJOP on May 5, 2022.  

Analysis 

“The common law tort of abuse of process arises when one uses the court’s 

process for a purpose other than that for which the process was designed.” 

(Rusheen v. Cohen (2006) 37 Cal.4th 1048, 1056.) “[T]he essence of the tort [is] 

… misuse of the power of the court; it is an act done in the name of the court and 

under its authority for the purpose of perpetrating an injustice. [Citation] To 

succeed in an action for abuse of process, a litigant must establish that the 

defendant (1) contemplated an ulterior motive in using the process, and (2) 

committed a willful act in the use of the process not proper in the regular conduct 

of the proceedings.” (Id. at p. 1057.)  

Plaintiff’s abuse of process claim is predicated on the following alleged conduct: 

Defendants’ request that Plaintiff withdraw his summary judgment motion 

(ostensibly so that they could refile their answers), but they instead filed 

demurrers (5thAC at ¶ 51(1)); unilateral continuation of a mediation originally 

scheduled for June 9, 2018 to July 30, 2018 and failure of the Venhaus therein to 

acknowledge that they would be leaving the subject property (id. at ¶ 51(2)); 

Defendant Brokers’ dismissal of their cross-complaint against Defendant Buyers 

(id. at ¶ 51(3)); the prosecution of a separate lawsuit between the Venhaus 

Defendants and the Pontes Defendants (id. at ¶ 51(4); Counsel for Defendant 

Brokers representing that Plaintiff’s Counsel had offered to settle for “pennies on 

the dollar” to Plaintiff Trustee (id. at ¶ 51(5)); and the fact that the docket in this 



 

 

 

matter has over 130 entries (id. at ¶ 51(6)). 

The Venhaus Defendants move for judgment on the pleadings against this cause 

of action on the grounds that the mediation process cannot serve as a basis for a 

cause of action for abuse of process because it is privileged. (See Mot. at 2:22-23 

[citing Evid. Code § 1119.) 

Defendants cite to two cases in their Motion: S.A. v. Maiden (2014) 229 

Cal.App.4th 27 and Adams v. Superior Court (1992) 2 Cal.App.4th 521. In S.A., 

a wife requested and obtained a TRO against her husband under the Domestic 

Violence Prevention Act, Family Code section 6200 et seq. (S.A., at p. 33.) When 

the wife subsequently voluntarily withdrew her request for a restraining order, 

the husband sued her for malicious prosecution, as well as for other torts. (Id. at 

p. 34.) The court held that a request for and the issuance of a restraining order 

under the Domestic Violence Protection Act, like one requested and issued under 

section 527.6, cannot as a matter of law be the basis of a claim for malicious 

prosecution. (S.A., at pp. 36–38.) 

In Adams, the attorneys representing the plaintiff in a civil lawsuit attempted to 

intervene in a criminal case involving the same defendant in the civil lawsuit. In 

the criminal case, the attorneys filed a motion to have the court reconsider its 

order reducing the defendant's felony conviction to a misdemeanor. The 

defendant in the criminal action subsequently sued for malicious prosecution 

based on this motion for reconsideration. The court held that filing a motion for 

reconsideration was a subsidiary procedural action within a lawsuit and it 

concluded that permitting a malicious prosecution action in such a situation 

would be disruptive to pending litigation. (Adams, supra, 2 Cal. App. 4th at p. 

528.) 

Both these cases involve malicious prosecution rather than abuse of process. 

Abuse of process and malicious prosecution are separate claims. The court in 

Bidna v. Rosen (1993) 19 Cal.App.4th 27 (Bidna) described the difference 

between abuse of process and malicious prosecutions, stating: “Abuse of process 

is not just another name for malicious prosecution. Simply filing or maintaining 

a lawsuit for an improper purpose (such as might support a malicious 

prosecution cause of action) is not abuse of process. [Citation.] [¶] Malicious 

prosecution and abuse of process are distinct. The former concerns a meritless 

lawsuit (and all the damage it inflicted). The latter concerns the misuse of the 



 

 

 

tools the law affords litigants once they are in a lawsuit (regardless of whether 

there was probable cause to commence that lawsuit in the first place). Hence, 

abuse of process claims typically arise for improper or excessive attachments 

[citation] or improper use of discovery [citation].” (Bidna, supra, 19 Cal.App.4th 

at p. 40, italics original.) 

On reply, Defendants argue that “[t]he mediation process is not a legal process, 

but is a confidential process conducted by the parties with a chosen mediator.” 

(Reply at 2:22-23.) Defendants further argue that communications in the 

mediation process are confidential under Evidence Code § 1119 and concluded 

that it therefore cannot serve as a basis for a cause of action for abuse of process. 

However, Defendants have failed to cite any authority, and the Court is not 

aware of any, that precludes a claim for abuse of process on the grounds that the 

underlying process was mediation. (Furthermore, the Court does not agree with 

Defendants’ additionally unsupported conclusion that the mediation process is 

not a legal process. 

That said, the mediation that Plaintiff complains of at paragraph 51(2) was prior 

to initiating this lawsuit. (See 5thAC at ¶ 51(2) [“the first of a series of scheduled 

for June 9, 2018 … rescheduled [to] July 20, 2018[.]”].) Plaintiff filed his 

original complaint on September 10, 2018. The mediation referenced in 

subparagraph 2 cannot then be one “of the tools the law affords litigants once 

they are in a lawsuit.” (Bidna, supra, at p.40 [italics added].) As a consequence, 

the Court cannot conclude that the conduct is legal process within the meaning of 

an abuse of process claim. Furthermore, Plaintiff’s reference to statements made 

at mediation undoubtedly falls under the mediation privilege. (See 5thAC at 

¶ 51(2) [“At the rescheduled July 30, 2018 Mediation, Defendants Buyers, 

refused to acknowledge that they had purchased a new home and will be moving 

out within a few weeks.”].) 

The only other conduct alleged against the Venhaus is the prosecution of a 

separate lawsuit between the Venhaus Defendants and the Pontes Defendants. 

(5thAC at ¶ 51(4).) Plaintiff further alleges that Defendants have refused to 

stipulate to consolidate that case with the instant case. (Id.) However, Plaintiff 

does not allege that this lawsuit was filed for an improper purpose; only that it 

“create[s] an unnecessary burden on Plaintiff and its attorney.” (Id.) Without 

factual allegations of an ulterior motive or improper willful act, Plaintiff has 

failed to allege facts sufficient to state a claim for abuse of process against the 



 

 

 

Venhaus. 

 
 

 

 

    

5. 9:00 AM CASE 

NUMBER: 

 MSC18-01760 

CASE NAME:  GARRETT VS PONTES 

 HEARING ON SUMMARY MOTION   

*TENTATIVE RULING:* 

 

Before the Court is Defendant James C. Venhaus and Defendant Colene Venhaus 

(collectively, “Defendants” or “Venhaus”)’s Motion for Summary Judgment or 

in the Alternative for Summary Adjudication (“MSJ”). The MSJ relates to 

Plaintiff Matthew Horner, in the Capacity of Trustee of the Carl J. Garrett and 

M. Ann Garrett Family Trust as Successor in Interest for Former Carl Garrett 

(“Plaintiff” or “Horner”)’s Fifth Amended Complaint (“5thAC”). The 5thAC 

alleges five causes of action for (1) elder abuse; (2) negligent breach of fiduciary 

duty; (3) fraud; (4) breach of contract; and (5) abuse of process.  

Defendants move against all but the second cause of action for negligent breach 

of fiduciary duty.  

For the following reasons, the MSJ is denied. 

Evidentiary Objections 

As a threshold issue, Defendants’ objection “to each and every factual statement 

made by counsel Steve Russell in Plaintiff’s memorandum of points and 

authorities, the separate statement of facts and counsel’s declaration offered in 

opposition to this motion” (Reply at 2:16-18) is technically improper. (See CRC 

3.1354(b) [“All written objections to evidence must be served and filed 

separately from the other papers in support of or in opposition to the motion. 

Objections to specific evidence must be referenced by the objection number in 

the right column of a separate statement in opposition or reply to a motion, but 

the objections must not be restated or reargued in the separate statement.”].) 

That said, the Court specifically overrules Defendants objection to the 



 

 

 

Declaration of Stephen J. Russell in Support of Plaintiff’s Opposition. The 

declaration under penalty of perjury and the place of execution (as well as the 

date) appear on the Certificate of Service page immediately following the final 

page of the Declaration. It meets the requirements of Code of Civil Procedure 

§ 2015.5. 

Legal Standard 

Code of Civil Procedure (“CCP”) §§ 437c(o)(1) and 437c(p)(2) provide the 

relevant legal standard for deciding the MSJ. Section 437c(o)(1) provides, in 

relevant part: 

A cause of action has no merit if one or more of the elements of the 

cause of action cannot be separately established, even if that 

element is separately pleaded. 

Section 437c(p)(2) provides, in relevant part: 

A defendant or cross-defendant has met his or her burden of 

showing that a cause of action has no merit if that party has shown 

that one or more elements of the cause of action, even if not 

separately pleaded, cannot be established, or that there is a complete 

defense to that cause of action. Once the defendant or cross-

defendant has met that burden, the burden shifts to the plaintiff or 

cross-complainant to show that a triable issue of one or more 

material facts exists as to the cause of action or a defense thereto. 

The plaintiff or cross-complainant shall not rely upon the mere 

allegations or denials of its pleadings to show that a triable issue of 

material fact exists but, instead, shall set forth the specific facts 

showing that a triable issue of material fact exists as to that cause of 

action or a defense thereto.  

The party moving for summary judgment has the burden of persuasion to show 

there is no triable issue of material fact and thus it is entitled to judgment as a 

matter of law. (Aguilar v. Atlantic Richfield Co. (2001) 25 Cal.4th 826, 850.) 

Only if the moving party successfully meets this burden does the burden shift to 

the opposing party to make its own prima facie showing of the existence of a 

triable issue of material fact. (Ibid.; see also Chern v. Bank of America (1976) 15 

Cal.3d 866, 873.) The scope of the defendant’s initial burden is defined by the 

pleadings. (See 580 Folsom Assocs. v. Prometheus Dev. Co. (1990) 223 

Cal.App.3d 1, 18.) 



 

 

 

Factual and Procedural Background 

Decedent Carl Garrett (“Garrett”) decided to sell his home at 4661 Spinnaker 

Way, in Discovery Bay in February 2017. (5thAC at ¶ 9.) To that end, Garrett 

met with Defendant Richard Pontes and Marian Pontes, doing business as Realty 

World Delta Country on or around February 20, 2017. (Id. at ¶ 10.) Garrett 

executed a Residential Listing Agreement with Realty World Delta Country on 

February 20, 2017. (Id. at Ex. 3.) Pursuant to the Listing Agreement, Defendant 

Realty World Delta Country would list 4661 Spinnaker Way for a listing price of 

$675,000.00. (Id.) 

The SAC alleges that “Defendants presented several offers to [Garrett]” but that 

“Defendant Brokers advised [Garrett] to reject said offers by reason of the fact 

said offers were contingent upon the sale and close of escrow for the potential 

buyers’ homes, notwithstanding that both the buyers were imminently qualified.” 

(5thAC at ¶ 11.) 

On March 31, 2017, Defendant Brokers presented Garrett with an offer for 

$650,000 from Buyers James and Colene Venhaus. (5thAC at ¶¶ 12, 13.) 

Defendant Realty World Delta Country also represented Defendants James and 

Colene Venhaus. (Id. at ¶ 12.)  

Garrett accepted the Venhaus’ offer. (5thAC at ¶ 13.) The offer provided that the 

Venhauses would move in immediately and began paying $2,000 per month until 

the close of escrow. (Id.) Defendants further represented that the deal was backed 

by a $650,000 Promissory Note held by the Venhauses. (Id. at ¶ 15.) 

The deal was beset by delays. The scheduled close of escrow, originally set for 

June 15, 2017 slipped to October 2017. (5thAC at ¶ 16.) It was then extended to 

December 2017. (Id. at ¶ 22.) It was then extended to April 2018 with a proposed 

rental payment increase to $3,500 per month. (Id. at ¶ 23.) However, a revised 

version of this Addendum, executed by Garrett, provided for monthly payments 

of only $2,000. (Id. at ¶ 24.) The Venhauses stopped making this $2,000 per 

month payment in July 2018. (Id. ¶ 29.)  

The complaint was originally filed on September 10, 2018 by Garrett, suing in 

his own name. Garrett identified himself of the owner of the subject property. 

Garrett originally sued only the Pontes Defendants; he did not sue the 

Venhauses. Thereafter he purported to substitute in Mr. Venhaus as a Doe 

defendant. The Pontes Defendants cross-complained against the Venhaus parties, 



 

 

 

and the Venhauses in turn cross-complained back against the Pontes Defendants. 

In April 2019, however, both of those cross-complaints were voluntarily 

dismissed by the respective cross-complainants, leaving only the original 

complaint by Garrett against the Pontes Defendants (and Mr. Venhaus as a Doe). 

Garrett passed away in January 2020. About two months later, three motions 

were filed: (1) a motion by James Horner, as trustee of Garrett’s family trust, to 

substitute himself for the now-deceased Garrett as plaintiff in the action; (2) a 

motion for leave to file the SAC (the “first amended complaint” apparently being 

the Doe amendment to the original complaint adding Mr. Venhaus); and (3) 

Plaintiff Horner’s motion for trial preference under Code of Civil Procedure 

§ 36. 

The Court granted the motion to substitute Matthew Horner as Plaintiff for 

deceased Plaintiff Carl Garrett as well as the motion for leave to file the Second 

Amended Complaint, subject to several reservations. The Court denied the 

motion for preferential trial setting. There was some delay between the hearings 

on these motions and when the orders were actually filed with the Court. In the 

interim, it appears that Defendants attempted to file answers to the SAC. Once 

the SAC was actually on file, however, Defendants elected to file demurrers.  

Several demurrers followed until the operative 5thAC was filed on September 

21, 2021. The Pontes Defendants answered on October 22, 2021 and the 

Venhaus Defendants answered on January 5, 2022. Plaintiff filed an MSJ on 

February 15, 2022, which was denied by the Court. Defendants filed the instant 

MSJ on May 6, 2022. 

Analysis 

(1) Elder Abuse 

Defendants argue that there was no wrongful taking in this case as the residential 

purchase agreement provides that the Venhaus were entitled to possession of the 

property through the entire escrow period. (Motion at 6:24-7:4 [citing Garrett 

Depo. at p. 186:15-17 [“Q: Did you ever agree that Mr. and Mrs. Venhaus could 

move into your house and only pay $2,000 a month? A: Yes.”].) In opposition, 

Plaintiff argues that Defendants breached Addendum #1 by not paying the 

increased amount starting January 2018, later failing to pay entirely, and also by 

representing that they expected a lump sum payment on the note they presented 



 

 

 

as collateral. (See DMF Issue 5.) 

“‘Financial abuse’ of an elder or dependent adult occurs when a person or entity 

does any of the following: (1) Takes, secretes, appropriates, obtains, or retains 

real or personal property of an elder or dependent adult for a wrongful use or 

with intent to defraud, or both. (2) Assists in taking, secreting, appropriating, 

obtaining, or retaining real or personal property of an elder or dependent adult 

for a wrongful use or with intent to defraud, or both. (3) Takes, secretes, 

appropriates, obtains, or retains, or assists in taking, secreting, appropriating, 

obtaining, or retaining, real or personal property of an elder or dependent adult 

by undue influence, as defined in Section 15610.70. (Welf. & Inst. Code § 

15610.30(a).) "[A] person or entity takes, secretes, appropriates, obtains, or 

retains real or personal property when an elder or dependent adult is deprived of 

any property right.” (Welf. & Inst. Code § 15610.30(a).) 

Defendants’ argument for summary judgment elides any discussion regarding the 

amount of possession fees or the allegation that Defendants later failed to pay 

possession fees entirely, both of which are alleged in the 5thAC and can support 

a claim for financial elder abuse. (5thAC at ¶¶ 22-24, 29; see also Russell Decl. 

at ¶ 2, Ex. B [Addendum #1 increasing the amount paid to the seller for 

possession of the subject property from $2000 to $3500]; see also id. at ¶ 6, Ex. 

F [last rent payment July]; see id. at ¶ 6, Ex. G [James C. Venhaus Depo. at 

79:11-80:12 [testimony regarding stop payment on rental check].) 

Even if there were no genuine dispute of material fact with respect to whether 

Garrett agreed to the initial rental amount, that does not address the allegation 

that the parties later agreed to a higher amount and that Defendants ultimately 

ceased payment in violation of the parties’ agreement. Defendants’ argument 

does not dispose of the entire cause of action; as such, they are not entitled to 

summary judgment on Plaintiff’s cause of action for elder abuse. 

(3) Fraud 

“The elements of fraud are: (1) a misrepresentation (false representation, 

concealment, or nondisclosure); (2) knowledge of falsity (or scienter); (3) intent 

to defraud, i.e., to induce reliance; (4) justifiable reliance; and (5) resulting 

damage.” (Robinson Helicopter Co., Inc. v. Dana Corp. (2004) 34 Cal.4th 979, 

990.) 



 

 

 

Defendants argue that this cause of action fails because “Carl Garrett testified 

that he did not talk to Defendants Venhaus until after they had moved into the 

property.” (MPAs at 6:13-14.) As a consequence, Defendants argue, no 

misrepresentation or reliance exists. 

In opposition, Plaintiff argues that the signed addendum where the Venhaus 

agreed to pay increased possession fees is the representation upon which Plaintiff 

relied in extending the escrow. (Russell Decl. at ¶ 2, Ex. B.) Plaintiff also 

contends that the representation that the Venhaus were going to receive a 

payment on the note for the contingent property was false. (See, e.g., James C. 

Venahus Depo. at 83:8-17 [testimony regarding foreclosure of junior lien on 

contingent property].) 

Defendants do not engage with this argument on reply, relying in large part on 

their contention that Plaintiff’s Declaration is inadmissible. They do not address 

the argument or evidence in support of the other alleged misrepresentations. The 

Venhaus’ are not entitled to summary judgment on Plaintiff’s cause of action for 

fraud. 

(4) Breach of Contract 

The elements of a cause of action for breach of contract are (1) the existence of 

the contract, (2) plaintiff’s performance or excuse for nonperformance, (3) 

defendant’s breach, and (4) the resulting damages to the plaintiff. (Reichert v. 

General Ins. Co. (1968) 68 Cal.2d 822, 830.) 

Defendants argue that Plaintiff cannot prove that he performed his contractual 

obligations pursuant to the residential purchase agreement; specifically, that 

Plaintiff failed to deliver the disclosures required by Civil Code § 1102. 

Defendants also argue that Plaintiff cannot prove Defendants failed to perform 

under the residential purchase agreement; specifically, Defendants argue that 

Plaintiff’s delivery of the disclosures was a condition precedent to the Venhaus’ 

duty to perform under the agreement. Finally, Defendants argue that Plaintiff 

cannot prove Defendants breached the residential purchase agreement by failing 

to close escrow on the purchase, because this sale was contingent and the 

agreement permitted that escrow could be continued until the note on the 

contingent sale was paid.  

With respect to Defendants first argument, Plaintiff refers to the testimony of 



 

 

 

Marian Pontes (real estate broker for both Plaintiff and the Venhaus) that she 

believed Mr. Garrett performed all of his obligations in the transaction. (See 

Russell Decl. at ¶ 3, Ex. C [Pontes Deposition at 1:14-19] [“Q: So it’s your 

understanding that you performed all of your obligations in this transaction? 

[Objection] A: Yes.”].) Plaintiff also disputes Defendants characterization of the 

residential purchase agreement. (See generally DMF Issue 2.)  

In light of these genuine disputes of material fact, the Defendants are not entitled 

to summary judgment on Plaintiff’s breach of contract cause of action. 

(5) Abuse of Process 

Because the Court granted Defendants’ motion for judgment on the pleadings as 

to this cause of action without leave to amend, it need not reach the motion for 

summary judgment on this claim. 

 
 

 

 

    

6. 9:00 AM CASE 

NUMBER: 

 MSC18-01890 

CASE NAME:  MEAGHER VS. MANOR CARE 

 *HEARING ON MOTION IN RE:  MOTION FOR SUMMARY 

JUDGMENT OR IN THE ALTERNATIVE, SUMMARY 

ADJUDICATION 

*TENTATIVE RULING:* 

 

The instant Motion for Summary Judgment or, in the Alternative, Summary 

Adjudication, appears to be moot. While the opposition and reply both seem to 

assume there are two moving parties here, the Court’s records (including the 

Notice of Motion, Memorandum of Points and Authorities, and the Separate 

Statement of Undisputed Material Facts filed on May 18, 2022) reflect that only 

one defendant—HCR Manor Care Services, LLC—is the moving party. While 

the “Notice of Hearing” filed on May 24th refers to a motion by both defendants, 

this is not reflected in the Court’s record. On July 26th the moving party, HCR 

Manor Care Services, LLC, was dismissed with prejudice. Accordingly, the 

motion is denied as moot. This denial is without prejudice to any future motion 

by Manor Care of Walnut Creek, CA, LLC. 

 
 



 

 

 

  

 

    

7. 9:00 AM CASE 

NUMBER: 

 MSC19-01219 

CASE NAME:  CASTANON VS ESPINOZA 

 *HEARING ON MOTION IN RE:  TO BE RELIEVED AS COUNSEL 

*TENTATIVE RULING:* 

 

The Plaintiff is ordered to appear in person or by zoom, at 9 a.m. The court will 

grant the motion to withdraw after discussion with Plaintiff. 

 
 

  

 

    

8. 9:00 AM CASE 

NUMBER: 

 MSC19-02290 

CASE NAME:  KEJET, INC. VS MARTIN/PRICHARD 

 *HEARING ON MOTION IN RE:  FILE A PROTECTIVE ORDER 

*TENTATIVE RULING:* 

 

The motion is dropped from the calendar. This is a discovery dispute and needs 

to go through the facilitators program under our local rules. 

 
 

 

 

 

 

 

 

 

 

 

 

 

 

 

 



 

 

 

    

9. 9:00 AM CASE 

NUMBER: 

 MSC20-00730 

CASE NAME:  VILA VS. DTR; WILCOX 

 *HEARING ON MOTION IN RE:  FOR ORDER COMPELLING 

ARBITRATION FILED BY DEFT: DTR ASSET MANAGEMENT 

*TENTATIVE RULING:* 

 

The Motion of Defendants DTR Asset Management, LLC and Defendant/Cross-

Complainant Oliver’s Tow, Inc. to Compel Arbitration of claims asserted by 

Plaintiff Vila Construction Co. is continued to 9:00 a.m. on August 19, 2022 in 

Department 7. 

 

Defendant Randy Wilcox, as Owner, and Plaintiff Vila Construction, as 

Contractor, entered into written contracts dated August 21, 2019 and titled “AIA 

Document A103-2007 Standard Form of Agreement Between Owner and 

Contractor where the basis of payment is a Stipulated Sum” (the “Agreements”) 

for the construction of improvements to real property in Richmond. The 

Agreements provide that, “[f]or any Claim subject to, but not resolved by, 

mediation pursuant to Section 15.3 of AIA Document A20I-2007, the method of 

binding dispute resolution shall be … [a]rbitration pursuant to Section 15.4 of 

AIA Document A20I-2007.” 

 

The Agreements expressly incorporate the AIA Document A201-2007 General 

Conditions of the Contract for Construction (“General Conditions”) but the 

General Conditions were not provided to the Court as part of the motion to 

compel (nor were they included as exhibits to Vila Construction Co.’s 

complaint). 

 

The motion is continued for the parties to address the General Conditions that 

apply to the Agreements and/or to supply these documents. Any supplemental 

briefing for this purpose shall be served and filed no later than 3:00 p.m. on 

Monday, August 15, 2022, with courtesy copies emailed to Department 7 at the 

time of filing. The parties’ supplemental briefs shall not exceed 5 pages, 

exclusive of exhibits.    
 

 

 

 

 



 

 

 

    

10. 9:00 AM CASE 

NUMBER: 

 MSC20-00730 

CASE NAME:  VILA VS. DTR; WILCOX 

 HEARING IN RE:  FURTHER CMC & OSC RE: WHY DEFT'S 

ANSWER SHOULD NO BE STRICKEN & DEFAULT ENTERED FOR 

FAILURE TO APPEAR 2/10/22 

*TENTATIVE RULING:* 

 

This matter is continued to 9:00 a.m. on August 19, 2022 in Department 7. 

 
 

  

 

    

11. 9:00 AM CASE 

NUMBER: 

 MSC20-01712 

CASE NAME:  SINCLAIR VS KURTZMAN 

 HEARING ON SUMMARY MOTION   

*TENTATIVE RULING:* 

 

This matter is continued to 9:00 a.m. on August 19, 2022 in Department 7. 

 
 

  

 

    

12. 9:00 AM CASE 

NUMBER: 

 MSC21-00232 

CASE NAME:  DOUGLAS PENA  VS JOEL MEJIA 

 *HEARING ON MOTION IN RE:  TO FILE CROSS COMPLAINT - 

FILED BY JOEL MEJIA 

*TENTATIVE RULING:* 
 

     The motion for leave to file and a cross-complaint is granted. Cross-

Complainants may file a cross-complaint, in the form attached as exhibit A to the 

motion, no later than August 26, 2022. 

Plaintiff is Douglas Pena. Defendant is Joel Mejia. Proposed Cross-

Complainant is Catalina Pacheco is a former coworker of Pena’s and Mejia’s 



 

 

 

girlfriend. Pacheco and Mejia contend that Pena sexually harassed Pacheco while 

the two worked together at Mechanic’s Bank.   

Pena filed this action against Mejia on February 1, 2021. Pena alleges Mejia 

subjected him and his family to harassment that included threats of physical 

violence. The harassment included frequent, vulgar and threatening calls and text 

messages. Mejia allegedly posted flyers in Pena’s neighborhood (and on 

Nextdoor.com) accusing Pena of being a “sexual predator” and disclosing Pena’s 

home address. Mejia used an impersonated e-mail address to send similar 

statements to Pena’s former coworkers, in an alleged attempt to interfere with 

Pena’s ability to find work. The list goes on. (See Compl., ¶¶ 5-11 and Exhs. A 

and B.)  

Plaintiff complaint asserts the following causes of action against Mejia: (1) 

libel; (2) intentional infliction of emotional distress; (3) violation of the Tom 

Bane Civil Rights Act, Civ. Code section 52.1; and (4) false impersonation in 

violation of Penal Code section 528.5. 

Mejia now moves to file and serve a cross complaint, adding Pacheco as a 

cross-complainant, and asserting the following causes of action against Pena: (1) 

defamation; (2) assault; (3) battery; (4) sexual harassment; (5) sexual battery; (6) 

punitive damages. The first cause of action is asserted by Mejia, the second 

through fifth causes of action are asserted by Pacheco, and both cross-

complainants seek punitive damages. Mejia bases his defamation cause of action 

on the allegation that Pena told Pacheco’s coworkers that Mejia beat Pacheco 

and made her lie about sexual harassment allegations. Pacheco’s claims against 

Pena are based on the harassing conduct she claims to have endured at 

Mechanic’s Bank.  

California courts generally allow great liberality, at all stages of the 

proceeding, in permitting the amendment of pleadings in order to resolve cases 

on their merits. (IMO Development Corp. v. Dow Corning (1982) 135 Cal. App. 

3d 451, 461.) Because the policy favoring amendment is so strong, “it is a rare 

case in which a court will be justified in refusing a party leave to amend his 

pleadings so that he may properly present his case.” (Morgan v. Superior Court 

(1959) 172 Cal. App. 2d527, 530.)  

If the proposed cross-complaint is permissive, leave of court may be 

granted "in the interests of justice" at any time during the course of the action. 



 

 

 

(CCP § 428.50(c).) On the other hand, if the proposed cross-complaint is 

compulsory, leave must be granted so long as defendant is acting in good faith. 

(CCP § 426.50.) 

Courts have long held the permissive joinder statute should be liberally 

construed to permit the joinder of plaintiffs and cross-complainants whenever 

possible. (Petersen v. Bank of America Corp. (2014) 232 Cal.App.4th 238, 249.)  

Here, the Court finds that granting leave to file a cross-complaint is in the 

interests of justice because it will allow the opportunity to resolve all issues in 

one lawsuit. Even if the proposed cross-complaint is in the nature of a 

compulsory cross cross-complaint as Mejia contends, no evidence before the 

Court demonstrates the type of bad faith that would justify denial of the motion. 

(See Silver Organizations Ltd V. Frank (1990) 217 Cal. App. 3d 94, 100.) 

The Court has considered Pena’s misjoinder and statute of limitations 

arguments, as well as his argument that a claim for punitive damages is not a 

proper “cause of action.” Ordinarily, the judge will not consider the validity of a 

proposed pleading in deciding whether to grant leave to file it. (See, e.g., 

Kittredge Sports Co. v. Superior Court (Marker, U.S.A.) (1989) 213 Cal. App. 3d 

1045, 1048.) Pena will have the opportunity to attack the validity of the cross-

complaint via demurrer and/or motion to strike after it has been filed and served.   

 

 
 

  

 

    

13. 9:00 AM CASE 

NUMBER: 

 MSC21-00650 

CASE NAME:  MARIA L SALVADOR VS GULF HARBOUR 

INVESTMENT 

 HEARING ON DEMURRER TO:  2ND AMND CMPLT 

*TENTATIVE RULING:* 

 

The hearing on HBC’s demurrer is continued until Friday, August 26 at 9:00 

a.m. in Department 7. 

 

 
 



 

 

 

     

14. 9:00 AM CASE 

NUMBER: 

 MSC21-00650 

CASE NAME:  MARIA L SALVADOR VS GULF HARBOUR 

INVESTMENT 

 *FURTHER CASE MANAGEMENT CONFERENCE   

*TENTATIVE RULING:* 

 

The CMC is continued until Friday, August 26 at 9:00 a.m. in Department 7, to 

coincide with the hearing on Defendant HBC’s demurrer.  

 
 

 

 

    

15. 9:00 AM CASE 

NUMBER: 

 MSC21-01842 

CASE NAME:  ADAMS VS. CITY OF PITTSBURG 

 HEARING ON DEMURRER TO:  FIRST AMENDED COMPLAINT - 

NOTE REASSIGN CASE TO D18 AFTER THIS HEARING. FURTHER 

CMC ALREADY SET ON 10/7/22 IN DEPT. 18. 

*TENTATIVE RULING:* 

 

The Court continues the hearing on this motion to August 26, 2022 at 9:00 a.m. 

 
 

  

 

    

16. 9:00 AM CASE 

NUMBER: 

 MSC21-01910 

CASE NAME:  STACY GIBBONS VS THE COUNTY OF CONTRA 

COSTA 

 HEARING ON DEMURRER TO:  COMPLAINT 

*TENTATIVE RULING:* 

 

The demurrer to plaintiff’s complaint, filed by East Bay Regional Park 

District (“Park District”) is sustained with leave to amend. Plaintiff shall file 

any amended complaint by August 22, 2022.  



 

 

 

Background  

On August 9, 2020, around 9:05 am, cyclist Grant Gibbons was on an “out 

and back 20+ mile bicycle ride” with his sister and a friend. While riding on a 

portion of the "‘ten-foot wide paved service road,’ commonly referred to as the 

Delta de Anza Trail,” his front bicycle tire became perilously lodged in a gap 

between concrete slabs of the paved road. The dangerous condition was multiple 

inches deep, and covered with detritus. Mr. Gibbons' bicycle suddenly and 

uncontrollably stopped, and simultaneously, ejected him forward over the 

handlebars head-first into the concrete pavement. Mr. Gibbons was seriously 

injured and eventually died as a result. (Complaint, ¶¶1-11.)  

Plaintiff, Grant Gibbons’ sister Stacy Gibbons, filed this suit on September 

17, 2021 against the County of Contra Costa, East Bay Regional Parks 

Department (aka Park District), The East Bay Municipal Utility District, 

California Department of Transportation, and The Contra Costa Flood Control 

District. She alleges three causes of action against each of the defendants, 

including the Park District: (1) Premises Liability, (2) Wrongful Death and 

Survival Action Sounding In Negligence, and (3) Vicarious Liability. 

On December 13, 2021, the Park District met and conferred with 

plaintiff’s counsel via telephone. On several later occasions, the Park District 

obtained extensions of time to answer. Plaintiff’s counsel agreed to amend the 

complaint, but, at least at the time Park District filed this demurrer, had not yet 

done so. (See Declaration of Jenny Li in Support of Demurrer.) The Court finds 

these meet and confer efforts by the Park District were sufficient.  

The Park District’s general demurrer challenges each cause of action as 

well as the e tire complaint on the grounds that they fail to state a cause of action. 

The two arguments asserted are: the subject incident occurred on a public 

recreational trail subject to immunity under Government Code § 831.4, and the 

causes of action alleged against the Park District are not specifically provided for 

by statute, as required by Government Code § 815(a).  

Plaintiff opposes the demurrer, arguing that the path at issue here is not a 

“trail” of the sort encompassed by the statute, and that the doctrine of trail 

immunity has been impermissibly expanded such that the case authorities are no 

longer representative of the legislative intent behind the statute.  

Plaintiff also attaches a proposed First Amended Complaint (“FAC”) to 

counsel’s declaration, stating an intent to file the FAC “within 10 after the 

hearing for this demurrer, or via application for leave of court if necessary.” 



 

 

 

(Declaration of Theodore Chase in Opposition to Demurrer, ¶3.)  

Requests for Judicial Notice 

The Park District filed a Request for Judicial Notice (“RJN”) with respect 

to the following:  

1. the Complaint herein; 

2. that the Parks District was served on 11/22/21; 

3. that the Park District was and is a California public entity;  

4. that the subject trail was and is a paved multi-use hiking, bicycling and 

equestrian trail and is used by and recommended for equestrians, 

bicyclers, hikers, joggers, and runners; 

5. that the specific location on the trail was and is a paved, multi-use 

recreational trail whose uses include hiking, bicycling, horseback 

riding (equestrian), jogging, and running;  

6. that August 9, 2020 was a Sunday. 

Plaintiff filed an RJN, requesting judicial notice of the following: 

1. A Park District Resolution from December 1993 to enter into a License 

Agreement with East Bay Municipal Utility District i.e. the 

Mokelumne Aqueduct Corridor. 

2. A Park District’s Board of Director’s meeting Agenda from December 

15, 1998. 

3. A Park District Resolution from December 1998 to Enter into a License 

Agreement with Contra Costa County i.e. Ambrose Park and the 

Contra Costa Water District Aqueduct’s service road/public corridor.  

4. A December 30, 1993, Agreement between the East Bay Municipal 

Utility District and the Park District. 

5. The Ambrose Aquatic Center Fee Schedule for Swimming Lessons 

Matters which may be judicially noticed include the following: 

(a) The decisional, constitutional, and statutory law of any state of 

the United States and the resolutions and private acts of the 

Congress of the United States and of the Legislature of this state. 

(b) Regulations and legislative enactments issued by or under the 

authority of the United States or any public entity in the United 



 

 

 

States. 

(c) Official acts of the legislative, executive, and judicial 

departments of the United States and of any state of the United 

States. 

(d) Records of (1) any court of this state or (2) any court of record 

of the United States or of any state of the United States. 

(e) Rules of court of (1) any court of this state or (2) any court of 

record of the United States or of any state of the United States. 

(f) The law of an organization of nations and of foreign nations and 

public entities in foreign nations. 

(g) Facts and propositions that are of such common knowledge 

within the territorial jurisdiction of the court that they cannot 

reasonably be the subject of dispute. 

(h) Facts and propositions that are not reasonably subject to dispute 

and are capable of immediate and accurate determination by resort 

to sources of reasonably indisputable accuracy. 

(Evid. Code § 452.)  

When a court is asked to take judicial notice of a document, the propriety 

of the court’s action depends upon the nature of the facts of which the court takes 

notice from the document. (Fontenot v. Wells Fargo Bank, N.A. (2011) 198 

Cal.App.4th 256, 265; see, e.g., Poseidon Development, Inc. v. Woodland Lane 

Estates (2007) 152 Cal.App.4th 1106, 1117–1118 [proper for trial court to take 

judicial notice of dates, parties, and legally operative language of series of 

recorded documents, but would have been improper to take judicial notice of 

truth of various factual representations made in documents].) 

Taking judicial notice of a document is not the same as accepting the truth 

of its contents or accepting a particular interpretation of its meaning. (Fremont 

Indem. Co. v. Fremont General Corp. (2007) 148 Cal.App.4th 97, 113-14.) That 

means that when judicial notice is taken of a document, “the truthfulness and 

proper interpretation of the document are disputable.” (Aquila, Inc. v. Superior 

Court (2007) 148 Cal.App.4th 556, 569, citing StorMedia Inc. v. Superior Court 

(1999) 20 Cal.4th 449, 457, fn. 9.) 

While the caption on plaintiff’s filed documents mentions objections to the 

Park District’s RJN, no objections were filed. Still, bearing in mind the above 



 

 

 

principles concerning the nature of judicial notice, the Court grants the RJN by 

the Park District as it applies to items 1 and 6 (a filed document in this Court’s 

file and a fact not subject to dispute) but denies the request as to the factual 

matters stated in items 2-5 as the truth of matters asserted on websites is not the 

proper subject of judicial notice. Notably, the Google Earth images attached to 

the request were not clear.  

The request by plaintiffs is granted as to items 1-4 as official acts, but 

denied with respect to the Ambrose Aquatic Center Fee Schedule since it is 

unclear what relevance this document has, and the grounds for taking notice are 

also unclear.  

Standard 

“When any ground for objection to a complaint, cross-complaint, or 

answer appears on the face thereof, or from any matter of which the court is 

required to or may take judicial notice, the objection on that ground may be 

taken by a demurrer to the pleading.” (Code Civ. Proc., § 430.30 (a).) 

Appropriate grounds for a demurrer include where “[t]he pleading does not state 

facts sufficient to constitute a cause of action.” (Code Civ. Proc., § 430.10 (e).) 

This is known as a “general demurrer.” (Buss v. J.O. Martin Co. (1966) 241 

Cal.App.2d 123, 133.) In reviewing the sufficiency of a complaint against a 

general demurrer, we treat the demurrer as admitting all material facts properly 

pleaded, but not contentions, deductions or conclusions of fact or law. (Blank v. 

Kirwan (1985) 39 Cal.3d 311, 318, citations omitted.) Further, a court gives the 

complaint a reasonable interpretation, reading it as a whole and its parts in their 

context, also considering matters which may be judicially noticed. (Ibid.; Code 

Civ. Proc. § 430.30(a).)  

Where the complaint is defective, in the furtherance of justice great 

liberality should be exercised in permitting a plaintiff to amend his complaint, 

and it ordinarily constitutes an abuse of discretion to sustain a demurrer without 

leave to amend if there is a reasonable possibility that the defect can be cured by 

amendment. (Aubry v. Tri-City Hospital Dist. (1992) 2 Cal.4th 962, 970–971.) 

“The burden of proving such reasonable possibility is squarely on the plaintiff.” 

(Blank, supra, at 318.)  

Discussion 

Statutory Liability 

Park District argues none of the causes of action specifically cite to the 



 

 

 

statute under which it would be liable.  

Under the Government Claims Act (Gov. Code, § 810 et seq.), a public 

entity is not liable except as otherwise provided by statute (Gov. Code, § 815). 

(Burgueno v. Regents of University of California (2015) 243 Cal.App.4th 1052, 

1058.) If the Legislature has not created a statutory basis for it, there is no 

government tort liability. (Ibid.)  

Here, plaintiff has not cited any statutory authority for the Park District’s 

liability and essentially concedes that the complaint must be amended by offered 

a proposed FAC. On the issue of the complaint’s insufficient pleading of 

statutory liability, the demurrer is sustained as to the entire pleading.  

Trail Immunity 

Park District also argues it is immune from liability pursuant to the 

doctrine of trail immunity. Plaintiff contends the Park District has not shown the 

roadway here is a trail such that immunity would protect the Park District from 

liability.  

A public entity is generally liable for an injury caused by a dangerous 

condition of its property if the plaintiff establishes that the property was in a 

dangerous condition at the time of the injury and the public entity had actual or 

constructive notice of the dangerous condition. (Burgueno, supra, at 1058, citing 

Gov. Code, §§ 835, 835.2.) Government Code, § 831.4, however, precludes 

governmental liability for injuries caused by the condition of (a) any unpaved 

road which provides access to fishing, hunting, camping, hiking, riding, 

including animal and all types of vehicular riding, water sports, recreational or 

scenic areas or (b) any trail used for the purposes mentioned in subdivision (a). 

(Id. at 1058-1059.)  

“Whether the property is a trail depends on a number of considerations, 

including accepted definitions of the property, the purpose for which the property 

is designed and used, and the purpose of the immunity statute.” (Amberger-

Warren v. City of Piedmont (2006) 143 Cal.App.4th 1074, 1078-1079.) 

Plaintiff’s complaint refers to a “roadway.” Plaintiff argues the name of 

the roadway should not determine its nature, and offers documents that refer to it 

as a “paved service road.” Because accepted definitions of the property, the 

actual purposes for which the roadway was designed and used, and the purpose 

for which Mr. Gibbons was utilizing the trail, are not matters that can be verified 

from the complaint itself, nor are they appropriate for judicial notice, application 

of trail immunity is a factual issue inappropriate for determination on demurrer. 



 

 

 

While the Park District offers a substantial volume of information concerning the 

uses of this trail, much of the information is the printed content of its own 

website, offered for the truth of the matter asserted.  

Addressing plaintiff’s alternative argument that the caselaw interpreting 

trail immunity is wrong, this is not an issue this Court is empowered to decide. 

This Court is compelled to follow the appellate authorities on point. 

On the grounds of trail immunity, the demurrer is overruled based on the 

existence of evidentiary issues that cannot be resolved at this stage.  

 

 
 

  

 

    

17. 9:00 AM CASE 

NUMBER: 

 MSC22-00170 

CASE NAME:  YEH VS. MERCEDES-BENZ USA 

 *FURTHER CASE MANAGEMENT CONFERENCE   

*TENTATIVE RULING:* 

 

Continued to 8/17/2023 at 8.30 a.m. in D-18 for a status report. The case is 

reassigned to D-18, Judge Danielle Douglas, for all purposes, effective 

immediately. 

 
 

 

 

    

18. 9:00 AM CASE 

NUMBER: 

 MSC22-00170 

CASE NAME:  YEH VS. MERCEDES-BENZ USA 

 *MOTION/PETITION TO COMPEL ARBITRATION  FILED BY ATTY 

FOR MERCEDES-BENZ USA LLC 

*TENTATIVE RULING:* 

  

 

 Defendant Mercedes-Benz, USA, LLC’s Motion to Compel Arbitration is 

granted. 

 



 

 

 

Background 

 On or about October 7, 2017, Plaintiff Yeh leased a 2017 Mercedes-Benz 

B250e from Mercedes-Benz of Walnut Creek.  On or about May 30, 2020, 

Plaintiff Yeh purchased the Vehicle at the end of the lease.  Defendant 

Mercedes-Benz USA, LLC (“MBUSA”) manufactured or distributed the 

Vehicle. (Yeh’s husband, David Chin, is also a plaintiff.)  

 

 Plaintiffs complained of numerous defects with the vehicle, including 

defective windshield wipers, steering column, electrical issues, defective 

software and vehicle shutoff. MBUSA refused to repurchase the vehicle. Plaintiff 

filed this action for violation of the Song-Beverly Consumer Warranty Act, 

Failure to Commence Repairs within a Reasonable Time in violation of Civil 

Code § 1793.2(B), and Breach of the Implied Warranty of Merchantability.   

 

Motion 

 Defendant Mercedes-Benz USA, LLC brings this motion to compel 

pursuant to the Federal Arbitration Act, 9 U.S.C. §§ 1-16, and Code of Civil 

Procedure § 1281 et seq.   

On March 28, 2022, MBUSA requested Plaintiffs stipulate to arbitration, 

pursuant to the agreement to arbitrate in the Lease and the Retail Installment Sale 

Contract, but Plaintiffs have not agreed to comply with this request.  

 

 “Code of Civil Procedure section 1281.2 requires the trial court to order 

arbitration of a controversy if it determines that there is an agreement to arbitrate 

the controversy. An action to compel arbitration is, in essence, an action to 

compel specific performance of a contractual agreement to arbitrate.” (Harris v. 

Superior Court (1986) 188 Cal.App.3d 475, 478.)   

 

 Plaintiff opposes the motion on the ground Defendant failed to disclose to 

the Court a key case, Ngo v. BMW of N. Am., LLC (U.S.9th Cir. 2022) 23 F.4th 

942. In that case, the Ninth Circuit Court of Appeals ruled that a manufacturer, 

such as MBUSA, cannot compel mandatory arbitration.  Plaintiff summarizes the 

court’s reasoning:  

(1) a nonsignatory to an arbitration clause included in a retail 

installment sales contract (RISC) cannot show that it would in fact 

benefit; (2) a manufacturer cannot show that the motivating purpose 

for including an arbitration clause was to provide a benefit to the 

manufacturer; (3) manufacturer cannot show that applying it to 

enforce an arbitration provision was consistent with the objectives 



 

 

 

of the purchase agreement and reasonable expectations of the 

contracting parties; and (4) the doctrine of equitable estoppel did not 

apply to a manufacturer to compel a buyer to arbitrate the claims. 

  

A. The Arbitration Agreements 

 

 The Lease Agreement between Plaintiffs Yeh, as Lessee, and Mercedes-

Benz of Walnut Creek, as lessor, contains an arbitration provision that appears 

under the heading “Important Arbitration Disclosures” on page 4 of the 

Agreement.  (Tahsildoost Decl., Exhibit 2.) The arbitration provision provides: 

 If either you or we choose, any dispute between you and us will be 

decided by arbitration and not in court.” It further provides: Any 

claim or dispute, whether in contract, tort or otherwise (including 

any dispute over the interpretation, scope, or validity of this lease, 

arbitration section or the arbitrability of any issue) between you and 

us or any of our employees, agents, successors or assigns, which 

arises out of or relates to a credit application, this lease, or any 

resulting transaction or relationship arising out of this lease shall, at 

the election of either you or us, or our successors or assigns, be 

resolved by a neutral, binding arbitration and not by a court action. 

 

Further the arbitration provision provides: “Any arbitration under this lease shall 

be governed by the Federal Arbitration Act.” (9 USC§ 1, et seq.).  

 

 On or about May 30, 2020, the subject Vehicle was purchased from 

Mercedes-Benz of Walnut Creek. (RISC, Exhibit 3, Tahsildoost Decl.) On that 

day, the Retail Installment Sale Contract (“RISC”) was executed, which included 

an agreement to arbitrate.  The arbitration provision provides: EITHER YOU OR 

WE MAY CHOOSE TO HAVE ANY DISPUTE BETWEEN US DECIDED 

BY ARBITRATION AND NOT IN COURT OR BY JURY TRIAL.  It further 

provides, 

 

  Any claim or dispute, whether in contract, tort, statute or 

otherwise (including the interpretation and scope of this Arbitration 

Provision, and the arbitrability of the claim or dispute), between you 

and us or our employees, agents, successors or assigns, which arises 

out of or relates to your credit application, purchase or condition of 

this vehicle, this contract or any resulting transaction or relationship 

(including any such relationship with third parties who do not sign 



 

 

 

this contract) shall, at your or our election, be resolved by neutral, 

binding arbitration and not by a court action[ ... ]   

  

 MBUSA maintains the agreements are valid and enforceable under the 

FAA and under California law. California law mandates that the Court must 

grant a petition to compel arbitration "unless it determines that: (a) The right to 

compel arbitration has been waived by the petitioner; or (b) Grounds exist for the 

revocation of the agreement." (Condee v. Longwood Management Corp. (2001) 

88 Cal.App.4th 215, 219.) Defendant asserts that arbitration has not been waived, 

nor are there any grounds for revocation of the arbitration.  Furthermore, 

Defendant argues Plaintiffs’ claims fall squarely within the scope of the 

arbitration clause. All of the claims arise out of not only the Lease, but the 

relationship between Plaintiff and Defendant. As to the RISC, all of Plaintiffs’ 

claims arise out of the purchase and condition of the Vehicle, as well as the 

relationship between Plaintiffs and MBUSA.  

 

 Defendant MBUSA maintains that Plaintiff’s claims under the Song-

Beverly Act arise out of MBUSA’s manufacture of the Vehicle, the sale of the 

Vehicle to Plaintiff, MBUSA warranting the Vehicle, and MBUSA’s repairs to 

the Vehicle, all of which arise out of and relate to the relationship between the 

parties. 

 

 MBUSA argues it has standing to compel arbitration under both 

Agreements.  Even though MBUSA was not a signatory to either agreement, it 

argues that it may enforce the arbitration provision.  “‘The courts have made 

clear, however, that an obligation to arbitrate does not attach only to those who 

have actually signed the agreement to arbitrate.” (Mance v. Mercedes-Benz 

USA (N.D.Cal. 2012) 901 F.Supp.2d 1147, 1155.)  “[I]in certain circumstances, a 

nonsignatory can compel a signatory to arbitrate. For instance, a nonsignatory 

can enforce an arbitration agreement as a third-party beneficiary.” (Ibid.)  “Also, 

a signatory can be compelled to arbitrate at the non-signatory's insistence under 

'an alternative estoppel theory' — i.e., 'because of the close relationship between 

the entities involved, as well as the relationship of the alleged wrongs to the 

nonsignatory's obligations and duties in the contract . . . and [the fact that] the 

claims were intimately founded in and intertwined with the underlying contract 

obligations.' [Citation.]” (Ibid.) 

 

 

 



 

 

 

B. Third Party Beneficiary  

 

 “‘Generally speaking, one must be a party to an arbitration agreement to 

be bound by it or invoke it.’ [Citation.]  ‘There are exceptions to the general rule 

that a nonsignatory to an agreement cannot be compelled to arbitrate and cannot 

invoke an agreement to arbitrate, without being a party to the arbitration 

agreement.’[Citation.]” 

(Molecular Analytical Systems v. Ciphergen Biosystems, Inc. (2010) 186 

Cal.App.4th 696, 706.)   “[B]oth California and federal courts have recognized 

limited exceptions to this rule, allowing nonsignatories to an agreement 

containing an arbitration clause to compel arbitration of, or be compelled to 

arbitrate, a dispute arising within the scope of that agreement.” (DMS Services, 

LLC v. Superior Court (2012) 205 Cal.App.4th 1346, 1352-1353.)  

 

 Civ. Code, § 1559 provides: “A contract, made expressly for the benefit of 

a third person, may be enforced by him at any time before the parties thereto 

rescind it.”  “California cases permit a third party to bring an action even though 

he is not specifically named as a beneficiary, if he is more than incidentally 

benefitted by the contract….  The word "expressly," by judicial interpretation, 

has now come to mean merely the negative of "incidentally." (Gilbert Financial 

Corp. v. Steelform Contracting Co. (1978) 82 Cal.App.3d 65, 69-70.) 

 

 MBUSA argues it is a third-party beneficiary of the Agreements. 

Defendant argues that reading the contract as a whole, it is clear MBUSA is an 

intended third party beneficiary of the arbitration provide because it falls within 

the class of persons or entities for whom the arbitration provision was intended.  

MBUSA argue the claims against MBUSA explicitly arise out of and relate to 

the condition of the Vehicle and the "resulting" warranty relationship that arose 

out the execution of the RISC. Plaintiffs' claims in this matter are entirely 

focused on the condition of the vehicle and the claims are entirely focused on the 

"resulting relationship" between Plaintiffs and MBUSA under Song-Beverly. 

 

 In the Opposition, Plaintiffs argue that MBUSA is not a third party 

beneficiary.  Plaintiff asserts that neither the lease contract or the RISC make no 

mention of MB USA as having the ability or legal means to make any election 

for arbitration. Citing to Ngo v. BMW, Plaintiffs argue any benefit MBUSA may 

receive “is peripheral and indirect because it is predicated on the decisions of 

others to arbitrate.” (Ngo v. BMW of N. Am., LLC (U.S.9th Cir. 2022) 23 F.4th 

942, 947.) Therefore, MBUSA fails to meet the first prong of 



 

 

 

the Goonewardene test. 

 

 In the Reply, Defendant argues it is a third party beneficiary.  Defendant 

argues that it is clear MBUSA falls within the class of third parties who can 

compel arbitration as the RISC explicitly states, “any resulting transaction or 

relationship (including any such relationship with third parties who do not 

sign this contract).” Defendant argues that because this phase included, there is 

clear intent to benefit third parties.  Thus, MBUSA meets the first and second 

prong of the Goonewardene test.  As to the third prong, Defendant argues that 

the objective of the contract was to include a dispute regarding the condition of 

the Vehicle, including relationship with third parties.  Defendant argues it met all 

three prongs. 

 

 "Whether the third party is an intended beneficiary or merely an incidental 

beneficiary involves construction of the intention of the parties, gathered from 

reading the contract as a whole in light of the circumstances under which it was 

entered. [Citation.]" (Cione v. Foresters Equity Servs. (1997) 58 Cal.App.4th 

625, 636.)  

 

 To determine if a party is a third party beneficiary to the contract, the 

Court must examine “the express provisions of the contract at issue, as well as all 

of the relevant circumstances under which the contract was agreed to, in order to 

determine not only (1) whether the third party would in fact benefit from the 

contract, but also (2) whether a motivating purpose of the contracting parties was 

to provide a benefit to the third party, and (3) whether permitting a third party to 

bring its own breach of contract action against a contracting party is consistent 

with the objectives of the contract and the reasonable expectations of the 

contracting parties. All three elements must be satisfied to permit the third party 

action to go forward.”  (Goonewardene v. ADP, LLC (2019) 6 Cal.5th 817, 830.) 

 

 The Lease Agreement provides: “If either you or we choose, any dispute 

between you and us will be decided by arbitration and not in court.” The Lease 

Agreement provides the following definitions: ''you·, "your", and "yours" refer to 

Lessee and any Co-Lessee; "we", "us”, and ''our" refer to the Lessor and, after 

the lease is assigned, to Daimler Trust, or its successors and assigns.   In the 

RISC, the arbitration provision states, “EITHER YOU OR WE MAY CHOOSE 

TO HAVE ANY DISPUTE BETWEEN US DECIDED BY ARBITRATION 

AND NOT IN COURT OR BY JURY TRIAL.”  “You” referred to the Buyer 

and Co-Buyer.  Seller-Creditor was sometimes referred to as “We” or “Us.” The 



 

 

 

express provisions do not mention MBUSA. 

 

 Even if MBUSA may benefit some benefit, there must also be a showing 

of the second element, “the contracting parties must have a motivating purpose 

to benefit the third party, and not simply knowledge that a benefit to the third 

party may follow from the contract.” (Levy v. Only Cremations for Pets, 

Inc. (2020) 57 Cal.App.5th 203, 212.) MBUSA relies on the language “any 

resulting transaction or relationship (including any such relationship with third 

parties who do not sign this contract)” as evidence of intent to benefit third 

parties.  However, reading of the contract does not show that motivating factor or 

the objective of the contract was to benefit a third party.  The Court finds that 

Defendant MBUSA has not demonstrated it was a third party beneficiary of the 

Lease or the RISC. 

   

C. Equitable Estoppel 

 

 Defendant MBUSA argues that it may also compel arbitration under the 

doctrine of equitable estoppel.  “Equitable estoppel applies ‘when the signatory 

to a written agreement containing an arbitration clause ‘must rely on the terms of 

the written agreement in asserting [its] claims’ against the nonsignatory.’ 

[Citation.]” (Goldman v. KPMG, LLP (2009) 173 Cal.App.4th 209, 218.) 

“In any case applying equitable estoppel to compel arbitration despite the lack of 

an agreement to arbitrate, a nonsignatory may compel arbitration only when the 

claims against the nonsignatory are founded in and inextricably bound up 

with the obligations imposed by the agreement containing 

the arbitration clause.” (Ibid at p. 219.) 

 

 “The doctrine thus prevents a party from playing fast and loose with its 

commitment to arbitrate, honoring it when advantageous and circumventing it to 

gain undue advantage.”  (Metalclad Corp. v. Ventana Environmental 

Organizational Partnership (2003) 109 Cal.App.4th 1705, 1714.)   “‘[I]t cannot 

on the one hand, seek to hold the non-signatory liable pursuant to duties imposed 

by the agreement, which contains an arbitration provision, but on the other hand, 

deny the arbitration provision's applicability because the defendant is a non-

signatory.’ [Citation.]” (Mance v. Mercedes-Benz USA (N.D.Cal. 2012) 901 

F.Supp.2d 1147, 1156.) 

 

 Here, Defendant argues that Plaintiff’s complaint not only presumes the 

existence of the RISC, but necessarily relies on its existence to maintain the 



 

 

 

causes of action alleged under the Song-Beverly Consumer Warranty Act. 

Defendant argues there would be no claims under Song-Beverly but for the 

existence of the sale transaction which was created by and through the RISC.  

Plaintiff’s claims all arise out of the condition or sale of the Vehicle, which the 

arbitration provision in the RISC provides must be arbitrated.  Defendant argues 

that had Plaintiff not executed the RISC, they would not have received the 

Vehicle, nor the accompanying warranties.  The current action against MBUSA 

would not exist. The RISC itself is necessarily intertwined with Plaintiffs’ Song-

Beverly Act claims.  Defendant argues the claims are “intimately founded in and 

intertwined with the underlying contract obligations” and must be arbitrated. 

(See Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486, 495.) 

 

 Moreover, Defendant argues that language in RISC here is identical to the 

language in Felisilda. “[T]he Felisildas agreed that ‘[a]ny claim or dispute, 

whether in contract, tort, statute or otherwise … between you and us … which 

arises out of or relates to … [the] condition of this vehicle … shall … be 

resolved by neutral, binding arbitration and not by a court action.’” (Felisilda v. 

FCA US LLC (2020) 53 Cal.App.5th 486, 496.) The court held: “Because the 

Felisildas expressly agreed to arbitrate claims arising out of the condition of the 

vehicle—even against third party nonsignatories to the sales contract—they are 

estopped from refusing to arbitrate their claim against FCA.” (Felisilda v. FCA 

US LLC (2020) 53 Cal.App.5th 486, 497.)  Defendant argues the same must 

follow here. 

 

 Plaintiffs, on the other hand, argue the Ninth Circuit in Ngo, rejected the 

manufacturer’s assertion that it should be allowed to compel arbitration based on 

the equitable estoppel doctrine. Plaintiffs cite to Kramer v. Toyota Motor 

Corp. (9th Cir. 2013) 705 F.3d 1122, 1128-1129, where the court outlines the 

circumstances for a nonsignatory to enforce an arbitration clause under the 

doctrine of equitable estoppel, 

 (1) when a signatory must rely on the terms of the written 

agreement in asserting its claims against the nonsignatory or the 

claims are "intimately founded in and intertwined with" the 

underlying contract, and  

 

(2) when the signatory alleges substantially interdependent and 

concerted misconduct by the nonsignatory and another signatory 

and "the allegations of interdependent misconduct [are] founded in 

or intimately connected with the obligations of the underlying 



 

 

 

agreement." 

 

(Kramer v. Toyota Motor Corp. (9th Cir. 2013) 705 F.3d 1122, 1128-1129.) 

 

 Plaintiffs argue the second circumstance is inapplicable because they have 

not made any allegations in their complaint of any concerted misconduct 

between MBUSA and the leasing and selling dealership.  

 

  As to the first circumstance, Plaintiff argues that MBUSA is not 

inextricably bound to Plaintiffs by providing a warranty on the Vehicle.  Under 

California law, warranties from a manufacturer that is not a party to a sales 

contract are not part of the sales contract. (See Corporation of Presiding Bishop 

of Church of Jesus Christ of Latter Day Saints v. Cavanaugh (1963) 217 

Cal.App.2d 492, 514.)  Plaintiffs argue such warranties arise independently of 

the sale contract.  (Greenman v. Yuba Power Products, Inc. (1963) 59 Cal.2d 57, 

61.) 

 

 In the Reply, Defendant argues that Plaintiffs rely primarily on a non-

binding federal case, Ngo.  Defendant argues the identical provision was 

examined in Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486.) The Court of 

Appeal in Felisilda held that although the arbitration provision there contained 

the same “you” and “us” language found in the RISC here, language in the 

agreement contained “an express extension of arbitration to claims involving 

third parties that relate to the vehicle's condition.” (Felisilda v. FCA US 

LLC (2020) 53 Cal.App.5th 486, 498.)    

 

 Here, Defendant has argued that but for the purchase contract Plaintiffs 

would not have the warranty to sue upon.  Plaintiff relies on the decision in Ngo. 

The court in Ngo rejected a very similar argument that BMW raised: 

BMW argues that if Ngo had not signed the purchase agreement 

with the dealership, she would not have been able to purchase her 

car; if she had not purchased her car, BMW would have issued no 

warranties; and if BMW had issued no warranties, Ngo could not 

bring statutory claims. But this "attenuated chain of reasoning" has 

been rejected by California courts. Nemore v. Renovate Am. No. 

B294459, 2019 Cal. App. Unpub. LEXIS 7732, 2019 WL 6167410, 

at *6 (Cal. Ct. App. Nov. 20, 2019). 

 

(Ngo v. BMW of N. Am., LLC (U.S.9th Cir. 2022) 23 F.4th 942, 949-950.) 



 

 

 

 

 The court in Ngo instead points to the fact that in California the warranties 

from the manufacturers are independent of the purchase contract. Citing to 

Kramer v. Toyota Motor Corp. (9th Cir. 2013) 705 F.3d 1122, 1131, the court in 

Ngo stated, “warranty claims against the manufacturer ‘arise [] independently 

from the Purchase Agreements, rather than intimately relying on them.’”  The 

court concludes, “It is the retail sale—the fact that Ngo bought a BMW—not the 

purchase agreement, that gives a plaintiff standing to bring claims under 

the Song-Beverly Act.”  (Ngo v. BMW of N. Am., LLC (U.S.9th Cir. 2022) 23 

F.4th 942, 950.) 

 

 “[T]he decisions of federal district and circuit courts, although entitled to 

great weight, are not binding on state courts even as to issues of federal law. 

(Alan v. Superior Court (2003) 111 Cal.App.4th 217, 229.) Here, the same 

arbitration provisions in the case at bar is nearly identical, if not identical to that 

found in Felisilda. The court in Felisilda found “the sales contract was 

the source of the warranties at the heart of this case.” (Felisilda v. FCA US 

LLC (2020) 53 Cal.App.5th 486, 496.)  “In their complaint, the Felisildas alleged 

that ‘express warranties accompanied the sale of the vehicle to [them] by which 

FCA … undertook to preserve or maintain the utility or performance of [their] 

vehicle or provide compensation if there was a failure in such utility or 

performance.’ Thus, the sales contract was the source of the warranties at the 

heart of this case.” (Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486, 496.) 

 

 However, the determinative factor for the court in Felisilda was:  “The 

Felisildas' claim against FCA directly relates to the condition of the vehicle that 

they allege to have violated warranties they received as a consequence of the 

sales contract. Because the Felisildas expressly agreed to arbitrate claims arising 

out of the condition of the vehicle—even against third party nonsignatories to the 

sales contract—they are estopped from refusing to arbitrate their claim against 

FCA. Consequently, the trial court properly ordered the Felisildas to arbitrate 

their claim against FCA.”(Felisilda v. FCA US LLC (2020) 53 Cal.App.5th 486, 

497.) 

 

  Here, the claims arise out of the condition of vehicle.  Under the 

reasoning of Felisida, the motion to compel should be granted. 

 

Defendant’s Request for Judicial Notice 

 Defendant requests the Court to take judicial notice of the following: 



 

 

 

1. Exhibit 1—Yeh and Chin’s Complaint, Case No. MSC22-00170, filed on 

January 31, 2022. 

 

The unopposed request is granted.  

 

Plaintiffs’ Request for Judicial Notice in Support of the Opposition 

 Plaintiffs request the Court to take judicial notice of the following: 

1. Exhibit A:  Ngo v BMW of North America, LLC, 23 F.41h 924 (January 

2022) 

 

The unopposed request is granted. 

 
 

  

 

    

19. 9:00 AM Case Number  MSC22-00492 

CASE NAME:  GREESON  VS.  QUICKEN LOANS 

HEARING ON DEMURRER TO COMPLAINT 

FILED BY DEUTSCHE BANK NAT'L TRUST CO.  

*TENTATIVE RULING:* 

 

Moot. Entire Action Dismissed 8/10/22 

 
 

  

 

    

20. 9:00 AM Case Number  MSC22-00492 

CASE NAME:  GREESON  VS.  QUICKEN LOANS 

HEARING ON MOTION FOR PRELIMINARY INJUNCTION 

FILED BY PLAINTIFFS 

*TENTATIVE RULING:* 

 

Moot. Entire Action Dismissed 8/10/22 

 

 

 

 

 
 



 

 

 

    

21. 9:00 AM CASE 

NUMBER: 

 MSN20-0600 

CASE NAME:  RIO DEL REY VS QUEDDENG 

 *HEARING ON MOTION IN RE:  ATTNYS' FEES & COSTS 

*TENTATIVE RULING:* 

 

Unopposed motion granted. 

 
 

 

 

    

22. 9:00 AM CASE 

NUMBER: 

 MSN20-1413 

CASE NAME:  SAVE LAFAYETTE VS CITY OF LAFAYETTE 

 MOTION  FOR ATTORNEYS' FEES UNDER CCP 1021.5 FILED BY 

O'BRIEN LAND COMPANY LLC 

*TENTATIVE RULING:* 

 

Real Party O’Brien Land Company, LLC’s motion for attorney fees is 

denied.  

 

This is a CEQA case where the Court denied the petition for a writ of 

mandate. The Project here is a 315 unit housing project with 20 percent of the 

units affordable or low-income housing. Real Party, the developer, is seeking 

their attorney fees under Civil Code section 1021.5. Real Party requests a total 

fee award of $1,191,967.30 (which includes a 1.5 multiplier.)  

 

Under section 1021.5, a court may award fees to a party where (1) the 

party was successful; (2) the party enforced an important right affecting the 

public interest; (3) the party conferred a significant, whether pecuniary or 

nonpecuniary, on the public; and (4) the necessity and financial burden of private 

enforcement makes an award appropriate. 

 

                Generally, a party meets the necessity and financial burden of private 

enforcement 

test when it shows that “the cost of the claimant’s legal victory transcends his [or 

her] personal interest, that is, when the necessity for pursuing the lawsuit placed 

a burden on the [claimant] out of proportion to his [or her] individual stake in the 



 

 

 

matter.”  (Woodland Hills Residents Assn., Inc. v. City Council (1979) 23 Cal. 3d 

917, 941.) “The focus in this regard is on the plaintiff's incentive to litigate 

absent a statutory attorney fee award. ‘ “[S]ection 1021.5 is intended to provide 

an incentive for private plaintiffs to bring public interest suits when their 

personal stake in the outcome is insufficient to warrant incurring the costs of 

litigation.” ’ [Citation.]” (Espejo v. The Copley Press, Inc. (2017) 13 

Cal.App.5th 329, 378-379.) “ ‘The successful litigant's reasonably expected 

financial benefits are determined by discounting the monetary value of the 

benefits that the successful litigant reasonably expected at the time the vital 

litigation decisions were made by the probability of success at that time. 

[Citations.] The resulting value must be compared with the plaintiff's litigation 

costs actually incurred, including attorney fees, expert witness fees, deposition 

costs and other expenses.’ [Citation.]” (Espejo, supra, 13 Cal.App.5th 329, 379.)  

 

This case involves a large housing Project with potentially significant 

financial benefit to Real Party. This Project includes 63 low-income units and 

252 market rate units in Lafayette. There is little information provided to the 

Court on the financial benefit from this Project.  

 

The evidence available to the Court shows a likely significant financial 

benefit to Real Party here. As part of its motion for an undertaking, Real Party 

included evidence that its construction costs on this Project are estimated at 

$123,246,964 in 2021. (Baker dec. ex. 18 filed on 12/10/21.) These costs divided 

by 315 units provide the average cost per unit of $391,926. It seems likely that 

Real Party will sell the 252 market rate units (primarily 1- and 2-bedroom units) 

for well over $400,000 each. Given these numbers and the Court’s general 

familiarity with housing development projects, it seems likely that Real Party has 

a significant financial interest in this litigation. The Court need not make 

assumptions here for its ruling. Instead, the Court finds that Real Party needed to 

provide information on their financial benefit on this Project and they did not do 

so. It is Real Party’s burden to show that the litigation costs here were out of 

proportion with their expected financial benefit from this litigation. They have 

not met that burden.  

 

Real Party explains that it was not motivated solely by expected profits, 

but also “to a very large extent by public interest considerations”. (O’Brien dec. 

¶3.) It may be that Real Party chose to do this Project as a way to benefit the 

public, but that alone is insufficient to defeat the likely financial benefit to Real 

Party here. In Heron Bay Homeowners Assn. v. City of San Leandro (2018) 19 



 

 

 

Cal.App.5th 376 the Court of Appeal also approved of the trial court’s 

apportionment of the fees between the HOA (petitioner) and the real party / 

respondent. The Court of Appeal explained that the record supported an implied 

finding that the HOA had a sufficient financial incentive to incur some, but not 

all, of the costs of the litigation. (Id. at 389.) Here, by contrast, the record does 

not support such a finding. Real Party has not shown that it did not have a 

significant financial incentive to incur all the attorney fees it incurred in this 

case.  

 

Real Party argues that it’s financial benefit from this litigation is remote 

and indirect at best. Real Party points out that its costs are increasing due to 

rising construction costs and interest rates. Real Party points out that the Project 

must still be built and the units sold before any profits. The probability of 

success is part of the consideration here. But that consideration also includes 

Real Party’s “reasonably expected at the time the vital litigation decisions”. 

(Espej, supra, 13 Cal.App.5th at 379.) As discussed above, Real Party has not 

provided sufficient evidence on its financial benefit here.  

 

 The Court finds that the financial burden of private enforcement does not 

make an attorney fee award appropriate here. Since O’Brien cannot meet the 

final requirement of section 1021.5, the Court declines to address the other 

requirements in section 1021.5. The request for attorney fees is denied.  

 

 
 

 

    

  ADDON  

    

23. 9:00 AM CASE 

NUMBER: 

 MSC21-01910 

CASE NAME:  STACY GIBBONS VS THE COUNTY OF CONTRA 

COSTA 

 HEARING ON CMC & OSC RE: DISMISSAL FOR THEODORE 

CHASE, ESQ.'S FAILURE TO APPEAR FOR 8/10/22 CMC 

*TENTATIVE RULING:* 

 

Postponed to 12/5/22 at 8.30 a.m. The case is reassigned to D-18, Judge Danielle 

Douglas, for all purpose, effective immediately. 

 
 



 

 

 

 


